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BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA 

 
Order Instituting Rulemaking to Implement the 
Commission’s Procurement Incentive Framework 
and to Examine the Integration of Greenhouse Gas 
Emissions Standards into Procurement Policies. 
 

 
Rulemaking 06-04-009 
(Filed April 13, 2006) 

 
 

ASSIGNED COMMISSIONER’S RULING:  PHASE 1 SCOPING MEMO  
AND NOTICE OF WORKSHOP ON INTERIM GREENHOUSE GAS 

EMISSIONS PERFORMANCE STANDARD 
 

1. Introduction and Overview 
The Order Instituting Rulemaking (OIR) sets forth a preliminary scoping 

memo for this proceeding, finding that this rulemaking should serve as the 

forum for implementing the Procurement Incentive Framework adopted in 

Decision (D.) 06-02-032 for considering the adoption and implementation of a 

greenhouse gas (GHG) emissions performance standard, per the Commission’s 

October 6, 2005 GHG Policy Statement.  After considering the prehearing 

conference (PHC) statements and the discussion at the PHC, I elect to proceed 

with a two-phased approach for this proceeding. 

As described more fully below, Phase 1 will focus on the policy, design 

and implementation issues associated with an interim GHG emissions 

performance standard intended to serve as a near-term bridge to the load-based 

GHG cap adopted by the Commission in D.06-02-032.  In Phase 2, the 

Commission will address the implementation issues associated with the load-

based GHG emissions cap adopted in D.06-02-032 and related procurement 

incentive framework implementation issues. 
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In Phase 2 the Commission will also consider whether a GHG emissions 

performance standard should be adopted as a permanent complement to that 

cap, and if so, the design of such a standard.  Today’s ruling will focus on the 

scope and schedule for Phase 1.  By subsequent ruling, I will address the scope 

and schedule for Phase 2.  A further PHC may be scheduled for that purpose in 

July or August. 

As required by Rules 6(c)(2) and 6.3 of the Commission’s Rules of Practice 

and Procedure, this ruling affirms the proceeding category, addresses the 

projected resolution date for the Phase 1 issues in this proceeding and the need 

for evidentiary hearings.1 

This ruling also serves as notice that a three-day workshop on Phase 1 

issues will be held June 21-23, 2006.  The first day will begin at 10:00 am, and the 

remaining days will begin at 9:00 am.  The sessions are scheduled to end at 

5:00 pm on all three days.  The workshop will be held at the Hiram Johnson State 

Building-San Diego Room, 455 Golden Gate Avenue, San Francisco.  It will be 

facilitated by Division of Strategic Planning (DSP) staff or their consultants. 

The due dates for pre-workshop comments and legal briefs on Phase 1 

issues are set forth in Section 3 below. 

2. Scope of Phase 1:  Interim GHG Emissions Performance Standard 
For Electric Procurement  

In the October 6, 2005 GHG Policy Statement, the Commission describes a 

GHG emissions performance standard that would limit the GHG emissions 

levels for all new utility-owned and all procurement contracts that exceed three 

years in length to “no higher than the GHG emissions levels of a combined-cycle 

natural gas turbine.”  (See Attachment 1.)  In Phase 1, the Commission will focus 

                                              
1  All references herein to “Rules” refer to the Commission’s Rules of Practice and 
Procedure, which can be viewed at www.cpuc.ca.gov. 
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on the policy, design and implementation issues associated with an interim GHG 

emissions performance standard intended to serve as a near-term bridge to the 

load-based GHG cap adopted by the Commission in D.06-02-032.  More 

specifically, Phase 1 will address the following questions: 

(a)  Should the Commission adopt an interim GHG emissions 
performance standard to guide ongoing electric procurement 
decisions while it takes the necessary steps to fully implement 
D.06-02-032? 

(b)  If the Commission elects to adopt such a standard, how should it 
be designed and implemented so that it can be put in place 
quickly to serve this purpose? 

In addressing question (a) above, respondents and interested parties 

should present their best assessment at this time of the costs, benefits and 

co-benefits (e.g., job creation, economic impacts) associated with the 

establishment of an interim GHG emissions performance standard.  In 

addressing question (b), all parties should keep very clearly in mind the focus of 

this phase on an interim or “bridge” performance standard that can be put in 

place quickly.  As discussed at the PHC, the utilities and interested parties are 

expected to ensure that their technical and policy experts on these issues attend 

the Phase 1 workshop, so that there can be a productive dialog on these matters.2 

Some parties have asked for clarification on whether the design of a 

performance standard could deviate from the description presented in the 

October 6, 2005 GHG Policy Statement.  The parties’ suggested 

refinements/modifications to consider in Phase 1 include:  modifying the 

contract length to which the standard would apply (e.g., “short term” contracts; 

contracts over 5 years); limiting the standard to contracts larger than some 

minimum threshold or to baseload contracts; including utility retained 

                                              
2  May 10, 2006 PHC Reporter’s Transcript (RT) at 20-21, 31-34, 42-43, 44-45. 
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generation under the standard, calculating compliance with the standard on a 

portfolio basis, rather than on a unit- or contract-specific basis; allowing offsets to 

meet the standard; using something other than a combined cycle gas turbine as 

the standard, among others. 

The language of the OIR indicates that the Commission did not intend to 

restrict the design of the performance standard to the one specifically set forth in 

the 2005 GHG Policy Statement.3  In the context of Phase 1, however, the specific 

purpose of an interim performance standard may dictate many of the relevant 

design and implementation parameters.  As discussed at the PHC, certain “bells 

and whistles” (e.g., offsets) to a performance standard that the Commission may 

wish to consider in the context of a load-based cap do not appear to be feasible in 

the context of an interim standard that needs to be put in place quickly.4  

Accordingly, deviations from the performance standard design set forth in the 

2005 GHG Policy Statement may be considered in Phase 1, but only to the extent 

that such deviations would not significantly delay the implementation of an 

interim performance standard. 

As discussed at the PHC, the Commission has not made a final 

determination regarding the applicability of the interim performance standard to 

non-investor-owned utility load serving entities (non-IOU LSEs) within its 

jurisdiction.  The utilities and interested parties are directed to brief the 

Commission regarding jurisdictional and other legal issues that they believe are 

pertinent to Phase 1.  (See Section 3 below.)  However, as cautioned by 

Administrative Law Judge (ALJ) Gottstein, briefs shall be limited to legal issues 

related to the Phase 1 interim performance standard.  Parties should not 

                                              
3  See, the discussion of issues on pages 9 and 10 of the OIR. 
4  RT at 44-45. 
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re-litigate jurisdictional issues with respect to a load-based GHG cap, which have 

already been briefed and responded to by the Commission in D. 06-02-032.5 

3. Phase 1 Schedule and Notice of Workshop 
As indicated in the Phase 1 schedule below, a three-day workshop on 

Phase 1 issues will be held June 21-23, 2006.  The first day will begin at 10:00 am, 

and the remaining days will begin at 9:00 am.  The sessions are scheduled to end 

at 5:00 pm on all three days.  The workshop will be held at the Hiram Johnson 

State Building-San Diego Room, 455 Golden Gate Avenue, San Francisco.  It will 

be facilitated by DSP staff or their consultants, and ALJ Gottstein will be in 

attendance. 

At the PHC, Pacific Gas and Electric Company agreed to hold a meeting 

among interested parties to discuss data/information that would be relevant and 

feasible to compile for the analysis of Phase 1 issues.  This data/information 

would be made available to interested parties to facilitate the development of 

pre-workshop 1 comments and the workshop discussion. 

DSP staff may provide further guidance to the parties on the specific issues 

to address in their pre-workshop comments and at the workshop, the 

format/agenda of the workshop and other matters as required to assist ALJ 

Gottstein and myself in developing the record on Phase 1 issues. 

Phase 1 Schedule 

Pre-Workshop Comments on Phase 1 Issues June 12, 2006 

Workshop June 21-23, 2006 

Post-Workshop Comments To be scheduled at completion of workshop 

Opening Briefs on Jurisdictional June 30, 2006 
and other Legal Issues (Phase 1 only) 

Reply Briefs on Jurisdictional/Legal Issues July 10, 2006 
                                              
5  RT at 48-49. 
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Draft Workshop Report/Staff Recommendations August 21, 2006 

Opening Comments on Workshop Report September 1, 2006 

Reply Comments on Workshop Report September 12, 2006 

Final Workshop Report/Staff Recommendations September 25, 2006 

Draft Decision Addressing Final Staff 
Recommendations and Parties’ Positions November 9, 2006 

Comments on Draft Decision November 29, 2006 

Reply Comments on Draft Decision December 4, 2006 

Final Decision (on Agenda) December 14, 2006 

4. Schedule of Proceeding 
My goal is to resolve the Phase 1 issues in this proceeding by the end 

of 2006, or shortly thereafter.  As discussed in the OIR and at the PHC, issues 

related to the implementation of the load based cap adopted in D.06-02-032 and 

consideration of a GHG performance standard to complement that cap requires 

the resolution of numerous reporting and monitoring protocols, the evaluation of 

complex design parameters, and consideration of many other implementation 

issues.  Accordingly, I anticipate that this proceeding will remain open beyond 

the 18 month period specified in Pub. Util. Code § 1701.5.  A final determination 

on the date by which all issues in this proceeding can be resolved will be made in 

a subsequent ruling, in which I will address the scope and schedule for Phase 2. 

5. Need for Evidentiary Hearings 
I concur with ALJ Gottstein’s assessment at the PHC that evidentiary 

hearings are not required to resolve Phase 1 issues.6  I will make a determination 

on the need for evidentiary hearings in Phase 2 in a subsequent ruling. 

                                              
6  RT at 16-17. 
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6. Category of Proceeding 
The OIR issued on April 17, 2006 preliminarily determined that this 

proceeding should be categorized as “quasi-legislative,” as that term is defined 

in Rule 5(d).  No objections were filed or raised at the PHC.  Accordingly, I affirm 

the preliminary categorization of this proceeding.  This ruling, only as to 

category, is appealable under the procedures in Rule 6.4. 

7. Service List and Service Requirements 
A new service list was established in accordance with the procedures set 

forth in the OIR, is posted to the Commission’s website.  All comments required 

by this ruling shall be formally filed at the Commission.  All notices, comments 

and other submittals required by this ruling shall be served on the service list in 

this proceeding pursuant to the Electronic Service Protocols attached to the OIR 

and consistent with Rules 2.3 and 2.3.1.  Please note that those protocols require 

that ALJ Gottstein and I are also served hard copies of all submittals. 

8. Ex Parte Communications 
This proceeding is subject to Rule 7, which specifies standards for 

engaging in ex parte communications and the reporting of such communications.  

Rule 7(d) applies to proceedings categorized as quasi-legislative.  Accordingly, ex 

parte communications are allowed without restriction or reporting requirement 

in all phases of this rulemaking. 

IT IS RULED that: 

1. The schedule and scope of Phase 1 is set forth in this ruling. 

2. The schedule and scope of Phase 2 will be addressed in a subsequent 

ruling. 

3. For the reasons discussed in this ruling, this proceeding will remain open 

beyond the 18-month period specified in Pub. Util. Code § 1701.5.  A final 

determination on the date by which all issues in this proceeding can be resolved 
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will be made by subsequent ruling addressing the scope and schedule for 

Phase 2. 

4. A workshop on Phase 1 issues will be held on June 21-23, 2006 at the 

Hiram Johnson State Building-San Diego Room, 455 Golden Gate Avenue, 

San Francisco.  The first day will begin at 10:00 am, and the remaining days will 

begin at 9:00 am.  The sessions are scheduled to end at 5:00 pm on all three days. 

5. Pre-workshop comments on Phase 1 issues are due by June 12, 2006. The 

schedule for post-workshop comments will be established at completion of the 

Phase 1 workshop. 

6. As discussed in this ruling, opening briefs on jurisdictional and other legal 

issues pertaining to Phase 1 matters are due June 30, 2006.  Reply briefs are due 

July 10, 2006. 

7. The assigned ALJ may make any revisions to this schedule necessary for 

the fair and efficient management of the proceeding. 

8. As discussed in this ruling, Division of Strategic Planning staff may 

provide further guidance to the parties on the specific issues to address in their 

pre-workshop comments and at the workshop, the format/agenda of the 

workshop and other matters as required to assist in developing the record on 

Phase 1 issues. 

9. Evidentiary hearings are not required to resolve the issues in Phase 1 of 

this proceeding.  A final determination on the need for hearings on Phase 2 

issues will be made by subsequent ruling. 

10. All notices, comments and other submittals required by this ruling shall be 

served on the service list in this proceeding pursuant to the Electronic Service 

Protocols attached to the OIR and consistent with Rules 2.3 and 2.3.1.  Hard 

copies shall also be served on ALJ Gottstein and the Assigned Commissioner, 

pursuant to those protocols. 
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11. This proceeding is categorized as quasi-legislative.  Accordingly, pursuant 

to Rule 7(d), ex parte communications are allowed without restriction or 

reporting requirement in all phases of this rulemaking. 

Dated June 1, 2006, at San Francisco, California. 

 

  /s/ MICHAEL R. PEEVY 
  Michael R. Peevey 

Assigned Commissioner 
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ATTACHMENT 1 
 

COMMISSION’S POLICY STATEMENT ON GREENHOUSE GAS 
PERFORMANCE STANDARDS, OCTOBER 6, 2005 

 
WHEREAS, In June 2005 Governor Schwarzenegger announced his 
groundbreaking initiative to reduce California’s greenhouse gas (GHG) 
emissions to 1990 levels by 2020; and  
 
WHEREAS, The California Public Utilities Commission (PUC) is actively 
participating in the Governor’s Climate Action Team and is implementing 
energy policies that are consistent with the GHG goals; and 
 
WHEREAS, Over the past 12 months the State of California has taken significant 
strides towards implementing an environmentally and economically sound 
energy policy through Governor Schwarzenegger’s GHG reduction targets and 
the adoption of the Energy Action Plan II (EAP II) by the PUC and the California 
Energy Commission (CEC). These policies recognize that principal reliance on 
energy efficiency, conservation measures and renewable resources is the path to 
a sustainable energy future that ensures adequate and reliable supply at stable 
prices; and 
 
WHEREAS, The PUC will meet the Governor’s GHG goals and implement the 
policies set forth in EAP II.  The PUC has established new, aggressive standards 
for energy efficiency and is developing a plan to meet the Governor’s goal of a 33 
percent renewable portfolio standard by 2020; and 
 
WHEREAS, To the extent efficiency, demand response, renewable resources, and 
distributed generation are unable to satisfy increasing energy and capacity 
needs, EAP II states that the State will rely on clean and efficient fossil-fired 
generation.  A key action item in EAP II is to “encourage the development of 
cost-effective, highly-efficient, and environmentally-sound supply resources to 
provide reliability and consistency with the State’s energy priorities.” and 
 
WHEREAS, The PUC concluded in its December 2004 decision approving the 
IOUs’ long-term procurement plans (Decision 04-12-048) that future regulation of 
GHG emissions is probable and directed the Investor Owned Utilities (IOUs) to 
employ an environmental adder in evaluating procurement bids.  A GHG 
emissions standard will further serve to internalize “the significant and under-
recognized cost of GHG emissions” recognized in the PUC’s Decision, and to 
reduce California’s exposure to costs associated with future regulation of these 
emissions; and 
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WHEREAS, The establishment of a policy such as a GHG emissions standard for 
all electric procurement is a logical and necessary step to meet EAP II and the 
Governor’s GHG goals.  In order to have any meaningful impact on climate 
change, the Governor’s GHG emissions reduction goals must be applied to the 
State’s electricity consumption, not just the State’s electricity production; and 
 
WHEREAS, The CEC has requested the PUC’s input on a proposed GHG policy 
for electricity generation contained in the 2005 draft Integrated Energy Policy 
Report (Draft IEPR) that, “. . . any GHG performance standard for utility 
procurement be set no lower than levels achieved by a new combined-cycle 
natural gas turbine.”; and 
 
WHEREAS, In a letter to the IEPR Committee, CEC Chairman Desmond stated, 
“. . . California should act to minimize potentially significant reliability and cost 
risks by avoiding more long-term investments (exceeding 3-5 years in duration) 
in baseload power plants with emissions per megawatt-hour of greenhouse gases 
and criteria air pollutants exceeding those of a combined cycle natural gas 
turbine.”; and  
 
WHEREAS, The State’s energy agencies must act expeditiously and in concert to 
send the right investment signals to electricity markets throughout the West.  
Many of the resources that may generate electricity for consumption in the State 
are currently in the planning stage.  For example, there are approximately 30 
proposed coal fired plants across the West, some of which are planned in 
anticipation of meeting demand in California.  The carbon dioxide emissions 
from just three 500 MW conventional coal-fired power plants would offset all of 
the emissions reductions from the IOUs’ energy efficiency programs and would 
seriously compromise the State’s ability to meet the Governor’s GHG goals.  As 
the largest electricity consumer in the region, California has an obligation to 
provide clear guidance on performance standards for utility procurement; and 
 
WHEREAS, Publicly-owned utilities currently are not required to meet the 
state’s energy efficiency, renewables and environmental standards.   
 
NOW, THEREFORE, BE IT 
 
RESOLVED, The PUC directs the Executive Director to forward this Policy 
Statement and a report on the deliberations of the PUC on this matter to the CEC; 
 
RESOLVED, The PUC directs Staff and its General Counsel to investigate 
adoption by the PUC of a greenhouse gas emissions performance standard for 
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IOU procurement that is no higher than the GHG emissions levels of a 
combined-cycle natural gas turbine for all procurement contracts that exceed 
three years in length and for all new IOU owned generation.   In the case of coal-
fired generation, the capacity to capture and store carbon dioxide safely and 
inexpensively is necessary to meeting the standard;  
 
RESOLVED, The PUC directs Staff and its General Counsel to promote and 
advocate for policies at the state and federal levels that encourage the 
development of environmentally sound resources with an emphasis on 
reductions in GHG emissions; 
 
RESOLVED, That the PUC authorizes Staff to investigate the integration of a 
GHG performance standard into the PUC’s existing policies regarding GHG 
emissions including the environmental adder, the procurement incentives 
framework, as well as the work of the Governor’s Climate Action Team and the 
CEC.   A critical step in this process will be to collect specific fuel type 
information for IOU procurement at a level of detail that will allow the State to 
ensure that the performance standard is met; 
 
RESOLVED, The PUC directs Staff, working with the CEC, to investigate offset 
policies that are designed to ensure that the Governor’s GHG goals are achieved.  
In addition, the PUC directs Staff to consider whether an offset policy would 
eliminate the important benefit of mitigating financial risk to California 
consumers of future GHG regulation and also significantly dampen the market 
signal for investment in new and improved technologies for clean generation.  
Finally, any offset policy must include a reliable and enforceable system of 
tracking emissions reductions; 
 
RESOLVED, In order to ensure consistency, the PUC calls on the publicly-owned 
utilities to reduce emissions that contribute to global warming by adopting 
energy efficiency and renewables goals that are comparable to the standards that 
the IOUs are required to meet under state law and regulation, as well as 
adopting an equivalent GHG performance standard. 
 
 
 

(END OF ATTACHMENT 1) 
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